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UNITED STATES COURT OF APPEALS 


FOR TKE SECOND CIRCUIT 

Docket No. 75-4092 


SIMCHA RAIZMAN, 


against 


Petitioner, 


IMMIGRATION AND NATURALIZATION SERVICE, 


Respondent. 


On Petition to Review Deportation Order 
Under 8 U.S.C. 1105(a) 


PETITIONER’S BRIEF 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 

1. Is a conviction for attempted possession of 
hashish the same as a conviction for attempted possession 
of marihuana, so as to make the convicted person excludable 
from entering the United States, by reason of the provisions 
of §212(a)(23) of the Immigration and Nationality Act, as 
amended, 8 U.S.C. 1182(a)(23)? 
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STATEMENT OF THE CASE 

This proceeding involves an alien's petition for 
judicial review of administrative agency acticn, i.e., a 
decision and order of the Board of Immigration Appeals of 
the United States Department of Justice, directing that 
the petitioner be deported from the United States. 

The petitioner is a 31-year-old male, a native of 
Russia, and a citizen of Israel, who entered the United 
States at New York, N.Y., on January 26, 1971, as a visitor 
for business. He was authorized to remain in the United 
States until July 26, 1971. He remained in the United 
States beyond that authorized date without further authori- 
zation from the Immigration and Naturalization Service 
(hereinafter referred to as the "Service"). 

The petitioner was married to a native-born 
United States citizen on May 11, 1971, at New York City, 
and he resides with her and with their two native-born 
United States citizen infant children, 4 years, and 16 
rconths of age, respectively. He is presently self-engagea 
in business as the proprietor of an electronics store. 

Petitioner's wife filed a visa petition with the 
Service in his behalf, to accord him "immediate relative" 
immigration status, and her petition was approved by the 
District Director at New York, N.Y. on July 22, 1971. 

Petitioner thereafter applied to the District 
Director at New York, N.Y. for adjustment of his status 
to that of a Dermanent resident under the provisions of 


> 
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§245 of the Immigration and Nationality Act (hereinafter 
referred to as the "I.&N. Act") 8 U.S.C. 1255, basing his 
application on his "immediate relative" immigration status. 

In that adjustment of status proceeding, petitioner 
revealed that he had been convicted in Israel in the year 
1967 for the commission of a crime, and he submitted to 
the Service a copy of the verdict and sentence of the 
Israeli Court. The "Charge Sheet" referred to in the 
verdict was not included in the transcript of the court's 
record. 

In a sworn statement, which the petitioner made 
to the Service in the §245 proceeding (^dministrative 
Record, Item #19), he admitted that the conviction referred 
to in the court record concernod possession of hashish. 

It is to be noted that he was not found guilty or con- 
victed of possession of hashish, but only of attempted 
possession of that substance.* 

In that statement to the Service, the petitioner 
claimed that he did not know that the substance was drugs, 
and that he was mailing the package for a friend to a 


* The issue and claim that a conviction for attempted 

possession was not the same as a conviction for possession, 
so as to sustain a deportation because of a conviction 
relating to illicit possession (of marihuana) was 
raised by petitioner in a later appeal to the Board of 
Immigration Appeals. It is not now raised on this appeal 
by reason of the adverse decision of this Court on the 
sameissue in the case of Bronsztejn v. I.N.S., Docket 
No. 75-4060, No. 197, September 1975 Term, December 2, 

1975, unreported. 
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girl in another country. His application for adjustment 
of status was denied by the District Director, the Israeli 
conviction being cited therein as a bar to a visa, by 
reason of the provisions of §212(a)(23) of the I.&.N. Act, 

8 U.S.C. 1182(a)(23). 

Subsequent to the denial of the application for 
adjustment of status, the Service commenced aeportation 
proceedings against the petitioner by issuance of an order 
to show cause on June 25, 1974, seeking his expulsion from 
the United States, on the ground that after entry as a 
visitor for business, he had remained longer than permitted. 

In a deportation hearing before an Immigration 
Judge, held on July 2, 1974, the petitioner admitted the 
factual allegations and legal conclusions contained in the 
order to show cause issued against him, and thereby conceded 
deportability, but sought to avoid deportation by renewing 
his application for adjustment of status to that of 
permanent resident under the provisions of §245 of the Act. 
The right to so renew, without prejudice, an adjustment of 
status application in deportation proceedings is conferred 
by the provisions of 8 C.F.R. 245.2(a)(4). 

The Immigration Juage rendered a written decision 
on August 6, 1974 (Administrative Record, Item #12), which 
was adverse to petitioner, holding that petitioner was 
ineligible, under §212(a)(23) for adjustment of status 
under §245, becaise of his conviction in Israel, under 
the prohibition applying to 
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"Any alien who has been convicted of 
a violation of, or a conspiracy tc 
violate, any law or regulation 
relating to illicit possession of or 
traffic in narcotic drugs or marihuana 

* * * H 

It was ordered that the adjustment application 
be denied, that petitioner be deported to Israel on the 
charge contained in the order to show cause, but that the 
petitioner have the privilege of volun±ary departure from 
the United States by a given date, without expense to the 
Government. 

Petitioner then appealed, as of right, to the 
Board of Immigration Appeals, claiming, among other things, 
that a conviction for possession of hashish is not a 
conviction for possession of marihuana, and therefore that 
he was not subject to the strictures of §212 (a) (23) of 
the Act. 

On February 20, 1975, the Board of Immigration 
Appeals rendered an adverse decision (Administrative Record, 
Item #2), sustaining the Immigration Judge's decision as 
being correct. The petition herein to review such agency 
action was then filed with this Court. 
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STATUTES INVOLVED 

Immigration and Nationality Act, as amended, 
§212(a) ; 8 U.S.C.§ 1182(a) : 


'Except as otherwise provided in 
this Act, the following classes 
of aliens shall be ineligible to 
receive visas and shall be 
excluded from admission into the 
United States: 

(23) Any ali^n who has been 
convicted of a violation of, or 
a conspiracy to violate, any law 
or regulation relating to the 
illicit possession of or traffic 
in narcotic drugs or marihuana, 
or who has been convicted of a 
violation of, or a conspiracy 
to violate, any law or regulation 
governing or controlling the 
taxing, manufacture, production, 
compounding, transportation, 
sale, exchange, dispensing, 
giving away, importation, 
exportation, or the possession 
for the purpose of manufacture, 
production, compounding, trans- 
portation, sale, exchange, dis- 
pensing, giving away, importation, 
or exportation of opium, coca 
leaves, heroin, marihuana, or any 
salt derivative or preparation of 
opium or coca leaves, or isonipe- 
caine, or any addiction-forming 
or addiction-sustaining opiate; 




or any alien who the consular 
officer or inunigration of^'cers 
know or have known to bel^_ve 
is or has been an illicit 
trafficker in any of the 
aforementioned drugs;" 

Section 241(a); 8 U.S.C. §1251(a); 

"Any alien in the United States 
(including an alien crewman) 
shall, upon the order of the 
Attorney General, be deported 
who * * * 

"(2) * * *is in the United 
States in violation of this 
Act or in violation of any 
other law of the United States; 

"(11) is, or hereafter at any 
time after entry has been, a 
narcotic drug addict, or who 
at any time has been convicted 
of a violation of, or a con- 
spiracy to violate, any law or 
regulation relating to the 
illicit possession of or 
traffic in narcotic drugs or 
marihuana, or who has been 
convicted of a violation of, or 
a conspiracy to violate, any 
law or regulation governing or 
controlling the taxing, manu- 
facture, production, compounding, 
transportation, sale, exchange, 
dispensing, giving away, imp 'tation. 
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exportation of opium, coca leaves, 
heroin, marihuana, any salt 
derivative or preparation of 
opium or coca leaves or isonipe- 
caine or any addiction-forming or 
addiction-sustaining opiate;" 


Section 245(a) 8 U.S.C. §1255(a); 

"The status ol an alien, other than 
an alien crewman, who was inspected 
and admitted or paroled into the 
United States may be adjusted by 
the Attorney General, in his 
discretion and under such regulations 
as he may prescribe, to that of an 
alien lawfully admitted for permanent 
residence if (1) the alien makes an 
application for such adjustment, 

(2) the alien is eligible to receive 
an immigrant visa and is admissible 
to the United States for permanent 
residence, and (3) an immigrant visa 
is immediately available to him at 
the time his application is approved." 
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ARGUMENT 

POINT I 

A CONVICTION RELATING TO POSSESSION OF 
HASHISH IS NOT A CONVICTION RELATING 
TO POSSESSION OF MARIHUANA WITHIN THE 
LANGUAGE AND INTENT OF §212(a)(23) OF 
THE IMMIGRATION AND NATIONALITY ACT, 

AS AMENDED. _ 

A basic question to be determined in this case 
is whether the possession of "hashish" is the same as the 
possession of "Marihuana", within the meaning and intent 
of §212(a)(23) of the I.&N. Act. 

The same issue was raised but was not decided 
by this Court in the case of Lennon v. Immigration and 
Naturalization Service , unreported, Docket No. 74-2189. 

The Court aecided that case on another issue, namely, 
whether the foreign statute under which the conviction was 
had made guilty knowledge irrelevant. However, in 
Footnote #17 to its decision of October 7, 1975, this 
Court noted that it was therefore unnecessary for it to 
rule on the "hashish"/"marihuana" issue. 

In the instant case under review, the Government 
introduced no testimony or evidence as to the meaning of 
the term "hashish" at the deportation hearing, but claimed 
generally, and relied specifically, on the decision by 
another Immigration Judge in the Lennon case, that the 
term "hashish" was synonymous with the term "marihuana" 
as used in §212(2)(23) of the Act. . 
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In the Lennon case, the Government introduced 
no testimony or evidence as to the meaning of the term 
"Cannabis Resin" (i.e., "hashish") at the Lennon 1 s 
aeportation proceeding, but claimed generally in its 
brief that the term was synonymous with the term "marihuana" 
as used in §212(2)(23) of the Act. 

On the other hand, Lennon introduced the testimony 
of and a textbook written by an acknowledged expert in 
the field, Dr. Lester Grinspoon, whose outstanding qualifi- 
cations were conceded by the Trial Attorney in that case. 

Dr. Grinspoon testified in the Lennon case 
(Lennon, App. 86), as follows: 

"Q. Is Cannabis Resin Marijuana? 

A. Cannabis Resin is not marijuana. 

Q. Is Cannabis Resin a narcotic drug? 

A. Cannabis Resin is not a narcotic drug." 

Dr. Grinspoon went on to define marijuana as 
"the cut part of the Cannabis Sativa plant* * *a cutting 
of tne parts usually mixed with stems and seeds and so 
forth and so on" ( Lennon , App. 86) . 

He further testified that there is no question 
thac marijuana refers to just this particular form of the 
plant and not to the resin ( Lennon , App. 87) . 

Thereafter the expert witness concluded his 
direct testimony as follows (Lennon, App. 87): 
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"Q. Based upon your knowledge and 
experience, and research in 
this field, would I be correct 
in saying that it is your 
opinion that Cannabis Resin 
is not marijuana? 

A. Cannabis Resin is not Marijuana. 

Marijuana is not Cannabis Resin." 

On cross-examination, the witness testified that 
cannabis resin was the "source" of hashish, but that it 
has to be treated by being dried and heated before it 
could be used as hashish (Lennon, App. 89). 

In the Lennon case, the expert witness was not 
recalled by the Service, as the Trial Attorney for the 
Service reserved the right to do, and the Service offered 
no testimony whatever on this issue. 

In the case presently under review, the Immigration 
Judge relied on the other Immigration Judge's adverse 
decision in the Lennon case, at the same time recognizing 
that the Lennon case was on appeal before the Board of 
Immigration Appeals. 

On the Lennon appeal, the Board of Immigration 
Appeals held adversely and rejected his contention. The 
Board felt that the court decision which established that 
hashish is "a refined form of marijuana" applied to 
Lennon's case (Lennon, App. 362 et seq.). 

Concededly, the relation between hashish and 
marijuana is a subject of dispute among experts. 
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In the Lennon case, if the Immigration Judge 
had before him proof introduced by the Service contra- 
dicting Dr. Grinspoon, he might have weighed the evidence 
and rejected Dr. Grinspoon's testimony. But he had no 
proof whatever conflicting with what Dr. Grinspoon had 
said or challenging his acknowledged qualifications as 
an outstanding expert in the field. In this context, 
the applicable rule is the one stated by the Ninth Circuit 
in Franklin Supply Co . v. Tolman , 454 F.2d 1C59, 1071 
(9th Cir. 1972): 


"Where the answer is one requiring 
evidence from a professional and 
that evidence is received, not 
contradicted and no reason appears 
to doubt the credibility of the 
witness or the accuracy or inherent 
probability of the opinion, the 
fact should be deemed established." 

To be sure, expert testimony may be appraisea 
by a factfinder along with all other proof, and the 
credibility of the witness is an important factor in 
such an evaluation. But, as this Court noted in 
Alvary v. United States , 302 F.2d 790, 794 (2d Cir. 1962): 

"A trial judge cannot arbitrarily 
disregard all the expert testimony 
in the record and rely upon his 
unsubstantiated personal beliefs 
instead of upon evidence." 





Courts have overturned administrative conclusions, 
particularly when an administrative agency goes outside 
its record to take official notice of some fact that the 
parties dispute. (See, e.g., Glendenning v. Ribicoff , 

213 F. Supp. 301 (W.D.Mo. 1962); United States. ex rel . 

— v * Shaughnessy , 116 F. Supp. 745 (S.D.N.Y. 1953). 

This rule applies all the more with respect to 
Immigration Service proceedings, where Congress' policy 
is most clearly stated. Describing the functions of the 
Immigration Judge (called a “'special inquiry officer" by 
the statute), §236(a) of the Immigration and Nationality 
Act, 8 U.S.C. §1226(a), states expressly: 

"The determination of such special 
inquiry officer shall be based 
only on the evidence produced at 
the inquiry." 

The short of the matter is that in the Lennon 
case, there was no evidence whatever in the record regarding 
the character of cannabis resin other than Dr. Grinspoon's 
clear and unqualified testimony that it is not marijuana. 

In the case under review, there was no evidence 
or testimony whatever on the part of the Government that 
"hashish" was the same substance as "marihuana" so as to 
invoke the strictures of §212(a)(23) of the Act. 

Two final points should be made in this regard. 
First, it is essential to recall that in deportation cases 
the evidentiary standard that must be met to sustain 
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deportability is "clear, unequivocal and convincing 
evidence." Wooaby v. Immigration and Naturalization 
Service , 385 U.S. 276, 285-86 (1966). The "clear, 
unequivocal ana convincing evidence" in this record not 
only aoes not support petitioner's deportation; it 
affirmatively demonstrates that the basis for deportation -- 
that he was convicted of an offense involving marihuana 
possession -- is wrong. 

Second, the factual nature of the inquiry — 
whether cannabis resin or hashish (its derivative) is 
fhe same as marihuana -- has been resolved by the Service 
in another case on another record, in precisely the 
opposite way. In Matter of Gray , File No. A30-310-2 7 !, 
decided on September 2, 1971, unreported, an Immigration 
Judge ruled as follows: 


"The statute under which it is 
alleged that the applicant is 
excludable refers to 'narcotic 
drugs' and to 'Marijuana.' 

The applicant was convicted of 
possession of hashish. There 
is no allegation here that 
hashish is a narcotic drug. 

It is urged that hashish should 
be included in the term 
'marijuana' because both are 
derivatives of Cannabis Sativa. 
However, neither 'hashish' nor 
'Cannabis Sativa' are mentioned 
in the statute. 


r 


_ 
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"On consideration of this entire 
record, and in the absence of 
any law, regulation or decision 
of the Board or of any Court 
finding that the words 'hashish' 
and 'marihuana' are the same or 
interchangeable, it will be 
concluded that the applicant 
has not been convicted in 
violation of law relating to 
possession of a 'narcotic drug 1 
or 'marijuana'." 

The Service thereafter withdrew an appeal it 
had filed in the case. The alien in that case was thereby 
rendered not excludable under §212(a)(23) of the Act. 

Thus, it is evident that even within the Service 
itself, there is divided opinion as to whether "hashish" 
is the same substance as "m--'.rihuana." 


POINT II 

DEPORTATION STATUTES, BECAUSE OF THEIR 
DRASTIC CONSEQUENCES, MUST BE STRICTLY 
CONSTRUED. ___ 

The cases of Barber v. Gonzales , 347 U.S. 637, 

642-643 (1954), and Fong Haw Tan v. Phelan, 333 U.S. 6, 10 

(1948), hold that because of their drastic consequences, 

deportation statutes must be strictly construed. See 

also, Bronsztejn v. I.N.S. (2d Cir. 1975, unreported, 

No. 197, September 1975 Term). This principle was cited 

and followed in a memorandum dated March 27, 1974 from 
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the Solicitor General to t.he General Counsel of the 
Immigration and Naturalization Service, constituting 
part of the "Appendix" to a decision of the Board of 
Immigration Appeals in Matter of Andrade , Interim Decision 
No. 2276, decided April 5, 1974. 

Such a careful analysis of the statute is 
mandatory under established constitutional and judicially 
evolved principles. As Chief Judge Kaufman said (while 
a District Judge) in Mirabel-Balon v. Esperdy , 188 F. Supp. 
317, 319 (S.D.N.Y. 1960); 

"I recognize the well-settled 
and salutary principle of 
statutory construction that, 
when a statute imposes penal 
or other harsh consequences, 
it is to be strictly construed. 

Any ambiguities are to be 
resolved in favor of leniency." 

See also, Costello v. Immigration and Naturalization 
Ser~, ice , 376 U.S. 120, 128 (1964); Bonetti v. Rogers , 

356 U.S. 691, 699 (1958); Bridges v. Wixon , 326 U.S. 135, 
148 (1945). It takes no stretching of the statutory 
language to read it as requiring strict proof of each 
of the elements of the applicable section, i.e., a con- 
viction of a violation of any law or regulation relating 
to the traffic in or illicit possession of narcotic 
drugs or marihuana. 
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A conviction for possession of hashish should 
not be regarded as the basis for deportation (or exclusion) 
of an alien on the ground of conviction of possession of 
marihuana , in the absence of persuasive reasons or a 
clear statement of Congressional intent. 

Congress has not manifested such an intent in 
either §241(a)(11) or §212(a)(23) of the Act, nor are 
there any persuasive reasons for such a construction. 

CONCLUSION 

For the reasons set forth herein, it is 
respectfully urged that the decision of the Board of 
Immigration Appeals, denying adjustment of status and 
ordering deportation, be rejected. 

Dated: January 22 , 1976. 

Respectfully submitted, 

EDWARD L. DUBROFF 
Attorney for Petitioner 
50 Court Street 
Brooklyn, New York 11201 
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1 o ’••' '0 <iv> I - ' '. A17 L’. j . 


' i i •".i'i'o d<'c;l r ion July 16, 17/:, Int. t'cc. 


w.ij ndvcrie t:c 1.1 »- 


, • ci 1 < < ^ I rom a dr.tcic j.i •Mi n th it lio v.vv oncr :■■|inr.scrl Ly 1 .Ih* 

. '.•> cil'l , 'irllon of Gnr.tl n ?l :•(.»; (P;ij of tho Jrvdnmtlon ond f <M'n« 

•il Lty Act fji'id Lluir, not clJ<,I<<lo f jj M c’ Jon 243 l’crvfitn. ’il • o l<ni 1 * j 


\ 
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* ci'tiun cii.mio'iin'j Lcnnun's o,>; cal obscrvcd that ocvcr.il of our 
Circuit Ccurta of Appoals had nolcd that hashish was r.orely a rofinod 

• ct:n of mrrihuana (luaxd'a print, pagoa 2C, 29). 


.«.• oi roapondont'o .t>.fi ri..<) t» csnvictlcn ond t)>o provlslcno of 
.Li.-n of c*i*» J • • if'jration an>J t nticnality Act hv io not 

■ Ibio f,.r wcr.tiun 2'IZ L'iv .itc (cf. "i>.* -»• c-f r f. I’.fj Doc. 3'jj). 
ra'.uost for 3cction 2d3 L.noflts ir.ust og.iin bo dcnicd.* 

*■ * poivVnt js, hov/ovor, nliniLio for voluntaiy d'iparliiro. A% n nattor 
o/ i.i .crcLion tliat vjill Lo auihor Jjrod. '.hould rcspondent now not oxf'rcinc 
ibat pjiviiogn as now roi,uircd dcpurtoticn wlli Lo ordorod. Rospondcnt 
«;igr,atc3 Isracl as his dostinntion r.liould doportation onsuo. 

’• '•* v-i.OTT.iiD th:.t rr-.pcndi nt's rppllcatlnn, umior proviaicrn «>f 

i ..icn '. ■> o. 11 ic Ii...,ilgration mvi iT.itlcuility Act, for adjusti>;nt of 
• .'.«i.i T.o lii.'it of a p»;ji.nnrrit yr; dcnt I"i.* dttiiud. 

v ’ i ' T ii.Tl i>!Ti) ! LO that in liru uf an onliv of o'cportotion irnpi.« , d. nt 
" ','inli.i voJuni i y iTpojlui - ul h'ut ojtponso to tho Covorninrnt on or 
J«?. ->»o Nl'V < 1^)74 or ;, y i: .!.< n J»,n l.c/und fiuc!i d.ito m rny 1 -n 

■uii i 1/ tho L’iotrJct Piicrl -r, nnd itndor s'ich con'Jltionri nn tho 
T ,’jtiict Ljrcctor chail dirocL. 


1 ji •• <' 'nl.il ii r.' mdnt .l Lli ngh r '] in;! L Js r irrJcd to n t’nltnl 'iv»».*■*! 
ri i-i'i l>y 'i l.o h-T. a 2’ y.nr uld cHij'rn child ond thou<j)» Llith of 
,i i-i i.und cl.ild in ox;> ctcd u«:pt> r,!- 'r J >, J97A. 








A 


I > k UifiMiJi OivDJIlD that li' rccpcndcnt failo to depcrt wl)cn and 
i'< r.uircd, tho privilcijo of voluntnry doparturo chall bo v/ithdrav<n 

i MUt iurthcr notico cr prococc!lnf)i ond tho followlny ordcr chali 
j i’ oi» i.ocorr.c- i«uv-dirtoly offcct.ivci xi’SponcVnt chnll lo dcporl- d 
ti'.' i'iiti’d Jt itos to J on tho chai jo ccnl.ainc d in thc Cr>>r 

wUOn' Cuusc* 



c 7i ... >*i i’. L'v.:;u .L 

iiuilQration Judgo 
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DECISION AND ORDER OF THE BOARD OF IMMIGRATION APPEALS, 

DATEO FEBRUARY 20, 1975 



v: * 


i i r / r •> * 

» • — - w > U • 


limtiii -Jlalrri Dr;iarlmrut n: 

ni;is!uiuUim. D.iX. 203 ISU 

fE6 * - ib/5 


*r 

. .. .V 



APrZAL 




^ —« —' V»U w 


Ldu’ 2 rd L. Dubrcff, E3q. 
50 Court Strcet 
Brooklyn, Nrar YorV 11201 


Attoraey of record; 

Thoxas T. Hecht, Eaq. 

1270 Avcnue of thc Asrcrlcar 
Nro Tork, Hew Yoxk 10C20 

o:: LLIIALF CT I 2 I fZr/ICZ: Paul C. Vlr.ccr.t 

Appellatc Trlal Attorzcj 


C.Ul Ar/_:*.:v.L. Ejvcrbcr 25, 1974 

ciur.z:; 

Ordcr: Scc. 241(s)(2), I«T Act (8 U.S.C. 1251 

(«)(2)) - Kooinssl®r«nt vlaltor - 
reaaincd lor^er 

APPLICATI03: Adjurtrsnt of status; voluctary departure 


Ir 0 drtirim d3trd Au^ust 6, 1974, thc icmlsratlon 
Jud’*' fourd thr respondsnt dcportable as charged, denied 
his app!t'*ati7n for adjustrcnt of status under sectlon 
245 of t!ir Icnijrstion and Nationsllty Act, and granfed 
the rcrprr.dcnt the privilege of dcparting voluntarlly 
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i 's ' ' 


i.>> oj) 


1 



in licu cf dcpor- 
Ircin t’rjz'z Jccicion. 


»t t • 


TU 

4U« 




. !:» icr cj irc^rc.-^ 


___ _ ,,j»•«» ’■* — *« — ^»* 

‘.c‘_ '.:- rc:ctaiuicrll/ ineliji- 
ststuc ur-cr scction 245 of tbc 


i _ _. »*>»». T . 

- -.-- •. 

. • T - • — 

- .. «* j ^ 


Act, 


• « V ^ »«*• - 


irrdriociblo to thc Uaitcd Stotes 
uricr sccticn D,.~(r)(23) ao ono convicted of violatlns a 


la.j rclcilrj tr thc iillcit pjsccsoion of marlhusnn. 


Tuo rcccrd indicrte3 that tho respondent was con- 
vi-ted in 1057 in Isracl for the crims of atteapted poa- 
£rrr 4 on of IvssMsh. Counrsl arsuec that hachish is not 
"inarlhuma ’ withir* thc mcaaing of sectlon 212(a) (23). 
Tnat i£ 3 u? \>'33 dcc5.dcd ndvorocl/ to the rcsnondsnt in 
Maof 7.Intcrin Decision 2304 (BIA 1974). 


Cccrtrcl ^lco ccr.tcr.d3 that a convieticn for att ean ted 
Tcrrcrricn ir nct a conviction for 'pos3errlon'" wlthin 
thr rc-. lrc cf srctlrn 212(a)(23). That issus wa3 de- 
cLIr:! r.d.'^r'd'’ t j Lhc rcrpmdmt in Matte r of; Br onssteln , 
Intcrin Dcclricn_ (OIA Mnvcrber 26, 1974). \/ 

Thc ircsl^ratioa Judsn's decision was correct, The 

appcal will bc dirrjissed. 


1/ We notr that r.ron^ -.to.^n was decided the saae day as 
oral argurrrnt in thr prc 3cnt case, ao counsel did not 
havc an opprrtunity to familiarize hirasslf wlth that 
case orlor to ar^areut ■ A copy of the Bronsgtejn wao 
aailed to counael and hc was glven an opportunity to 
subnit a reply ncmorandum with reapect to the issue 
deridsd in 3rnrv*t<»1n. Counssl infonsed us by letter 
dstcd~Dcrcr±cr 5, 1974, that he dld not wiah to aub- 
mit a ccmorandun in rcply. 
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A19 459 039 


C3LZ1: The appcal ts disnlsccd. 

FULILIER C2LHR: Fuzzzszt to thc iscigrctisn jud^c's 
crdcr, thc xcspcrdcrt ta pcraitted to dcprrt xrcn thc 
Unitcd Ststea vcluntarily within 92 day3 frcn thc date 
of thic crJcr or any cxtrrrlm bcycrd Lhrt tirc cs csy tc 
grrr.tr J Ly thc Llsirict Dirrctor; erd in Lhc cvrot of 
failure so to dcpart, the rcspcndcnt shcll te dcpcrtcd 
as prcvidcd in the lcnilgratloa Jcdga'a order. 


Chairtcaa 
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